ORDINANCE NO. 826
2" SERIES

AN ORDINANCE AMENDING CHAPTER 4.34 OF THE ALEXANDRIA CITY CODE
REGARDING TOBACCO LICENSING AND REGULATION

The City Council of the City of Alexandria does hereby ORDAIN:

SECTION I. That Section 4.34 of the Alexandria City Code is hereby
amended by deleting the existing language and replacing with the
following:

Section 4.34. Tobacco Licensing and Regulation.

Subd. 1. Purpose. The City hereby adopts the Minnesota
legislature’s finding, as stated in Minn. Stat. § 144.33, that:
(1) smoking causes premature death, disability, and chronic
disease, including cancer and heart disease, and lung disease; (2)
smoking related diseases result in excess medical care costs; and
(3) smoking initiation occurs primarily in adolescence. The City
also adopts the legislature’s desire to prevent young people from
starting to smoke, to encourage and assist smokers to quit, and to
promote clean indoor air. Because the City recognizes that many
persons under the age of 21 years purchase or otherwise obtain,
possess, and use tobacco, tobacco products, tobacco related
devices, electronic delivery devices, and nicotine and 1lobelia
delivery products and that such sales, possession, and use are
violations of State and Federal laws; and pursuant to the mandates
contained in state and federal law this ordinance is intended to
regulate the sale, possession, and use of tobacco, tobacco
products, tobacco related devices, electronic delivery devices,
and nicotine and lobelia delivery products for the purpose of
enforcing and furthering existing laws and state mandates, and to
protect the public against the serious effects associated with the
use of tobacco, tobaccoe products, tobacco related devices,
electronic delivery devices, and nicotine and lobelia delivery
products.

Subd. 2. Definitions and Interpretations. Except as may
otherwise be provided or clearly implied by context, all terms
shall be given their commonly accepted definitions. The singular
shall include the plural and the plural shall include the singular.
The masculine shall include the feminine and neuter, and vice-
versa. The term "shall" means mandatory and the term "may" means
permissive. The following terms shall have the definitions given
to them:

A. Tobacco or Tcbacco Products. "Tobacco" means
cigarettes; cigars; cheroots; stogies; perigque; granulated, plug
cut, crimp cut, ready rubbed, and other smoking tobacco; snuff;
snuff flour; cavendish; plug and twist tobacco; fine cut and other
chewing tobaccos; shorts; refuse scraps, clippings, cuttings and
sweepings of tobacco; and other kinds and forms of tobacco, and
any product containing, made, or derived from tobacco that is
intended for human consumption, whether chewed, smoked, absorbed,
dissclved, inhaled, snorted, sniffed, or ingested by any other
means or any components, part, or accessory of a tobacco product.
Tobacco excludes any tobacco product that has been approved by the



United States Food and Drug Administration (USFDA) for the sale as
a tobacco cessation product and sold solely for such an approved
purpose.

B. Tobacco Related Devices. "Tobacco related devices"
means cigarette papers or pilpes for smoking or other devices
intentionally designed or intended to be used in a manner which
enables the chewing, sniffing, smoking, or inhalation of vapors of
tobacco or tobacco products. Tobacco-related devices include
components of tobacco-related devices which may be marketed or
sold separately

C. Self-Service Merchandising. "Self-Service
Merchandising" means open displays of tobacco, tobacco products,
tobacco related devices, electronic delivery devices, and nicotine
and lobelia delivery products in any manner where any person shall
have access to the tobacco, tobacco products, tobacco related
devices electronic delivery devices, and nicotine and lobelia
delivery products without the assistance or intervention of the
licensee or the licensee's employee. The assistance or
intervention shall entail the actual physical exchange of the
tobacco, tobacco product, tobacco related device, electronic
delivery devices, or nicotine and lobelia delivery products
between the customer and the licensee or employee. Self-service
merchandising shall not include vending machines.

D. Vending Machine. "Vending Machine" shall mean any
mechanical, electric or electronic, or other type of device which
dispenses tobacco, tobacco products, tobacco related devices,
electronic delivery devices, or nicotine and lobelia delivery
products upon the insertion of money, tokens, or other form of
payment directly into the machine by the person seeking to purchase
the tobacco, tobacco products, tobacco related device, electronic
delivery devices, or nicotine and lobelia delivery products. A
device by which licensee or licensee's employee must insert the
payment in order to operate the machine is not a vending machine
for the purpose of this definition.

E. Individually packaged. "Individually packaged”
shall mean the practice of selling any tobacco or tobacco product
wrapped individually for sale. Individually wrapped tobacco and
tobacco products shall include, but not be limited to, single
cigarette packs, single bags or cans of loose tobacco in any form,
and single cans or other packaging of snuff or chewing tobacco.
Cartons or other packaging containing more than a single pack or
other container as described in this subdivision shall not be
considered individually packaged.

F. Minor. "Minor" shall mean any natural person who
has not yet reached the age of eighteen (18) years.

G. Retail Establishment. "Retail Establishment"” shall
mean any place of business where tobacco, tobacco products, tobacco
related devices, electronic delivery devices, or nicotine and
lobelia delivery products are available for sale to the general
public. Retail establishments shall include, but not be limited
to, grocery stores, convenience stores, and restaurants.

H. Moveable Place of Business. "Moveable Place of
Business" shall refer to any retail business whose physical
location is not permanent, including, but not limited to, any
retail business that is operated from a kiosk, other transportable
structure, or a motorized or nonmotorized wvehicle.



I. Sale. A "sale" shall mean any transfer of goods
for money, trade, barter, or other consideration.

J. Compliance Checks. "Compliance checks" shall mean
the system the city uses to investigate and ensure that those
authorized to sell tobacco, tobacco products, tobacco related
devices, electronic delivery devices, or nicotine and lobelia
delivery products are following and complying with the
requirements of this ordinance. Compliance checks shall involve
the use of minors as authorized by this ordinance. Compliance
checks shall also mean the use of minors who attempted to purchase
tobacco, tobacco products, tobacco related devices, electronic
delivery devices, or nicotine and lobelia delivery products for
educational, research and training purposes as authorized by State
and Federal laws. Compliance checks may also be conducted by other
units of government for the purpocse of enforcing appropriate
Federal, State, or local laws and regulations relating to tobacco,
tobacco products, tobacco related devices, electronic delivery
devices, or nicotine and lobelia delivery products.

K. Electronic Delivery Device. “Electronic delivery
device” means any product containing or delivering nicotine,
lobelia, or any other substance intended for human consumption
that can be used by a person to simulate smoking in the delivery
of nicotine or any other substance through inhalation of wvapor

from the product. Electronic delivery device includes any
component part of a product, whether or not marketed or sold
separately. Electronic delivery device does not include any

product that has been approved or certified by the United States
Food and Drug Administration for sale as a tobacco-cessation
product, as a tobacco-dependence product, or for other medical
purposes, and is marketed and sold for such an approved purpose.

L. Child-Resistant Packaging. “Child-Resistant
Packaging” is packaging that meets the definition as set forth in
Code of Federal Regulations, title 16, section 1700.15(b), as in
effect on January 1, 2015, when tested in accordance with the
method described in Code of Federal Regulations, title 16, section
1700.20, as in effect on January 1, 2015.

M. Nicotine or Lobelia Delivery Products. “Nicotine
or Lobelia Delivery Products” are any product containing or
delivering nicotine or lobelia intended for human consumption, or
any part of such a product, that is not tobacco or an electronic
delivery device as defined in this section, not including any
product that has been approved or otherwise certified for Ilegal
sale by the United States Food and Drug Administration for tobacco
use cessation, harm reduction, or for other medical purposes, and
is being marketed and sold solely for that approved purpose.

Subd. 3. License. No person shall sell or offer to sell
any tobacco, tobacco products, tobacco related device, electronic
delivery devices, or nicotine and lobelia delivery products
without first having obtained a license to do so from the city.

A. Application. An application for a license to sell
tobacco, tobacco products, tobacco related devices, electronic
delivery devices, or nicotine and lobelia delivery products shall
be made on a form provided by the City. The application shall
contain the full name of the applicant, the applicant's residential
and business addresses and telephone numbers, the name of the
business for which the 1license 1s sought, and any additional



information the City deems necessary. Upon receipt of a completed
application, the City Administrator shall forward the application
to the City Council for action at its next regularly scheduled
council meeting. If the City Administrator shall determine that an
application is incomplete, he or she shall return the application
to the applicant with notice of the information necessary to make
the application complete.

B. Action. The City Council may either approve or
deny the license, or it may delay action for such reasonable period
of time as necessary to complete any investigation of the
application or the applicant it deems necessary. If the council
shall approve the license, the City Administrator shall issue the
license to the applicant. If the council denies the license, notice
of the denial shall be given to the applicant along with notice
applicant's right to appeal the council's decision.

C. Term. All licenses issued under this ordinance
shall be valid for one calendar year from the date of issue.

D. Revocation or Suspension. Any license issued under
this ordinance may be revoked or suspended as provided in Section
4,34, subdivisions 11 or 12 of this ordinance.

E. Transfers. All licenses 1ssued under this
ordinance shall be valid only on the premises for which the license
was issued and only for the person to whom the license was issued.
No transfer of any license to another location or person shall be
valid without the prior approval of the council.

F. Moveable Place of Business. No license shall be
issued to a moveable place of business. Only fixed location
businesses shall be eligible to be licensed under this ordinance.

G. Display. All 1licenses shall be posted and
displayed in plain view of the general public on the licensed
premise.

H. Renewals. The renewal of a license issued under
this section shall be handled in the same manner as the original
application. The request for a renewal shall be made by the
licensee at least thirty days but no more than sixty days before
the expiration of the current license. The issuance of a license
issued under this ordinance shall be considered a privilege and
not an absolute right of the applicant and shall not entitle the
holder to an automatic renewal of the license.

1. A determination by the City to deny, suspend,
revoke or not renew any license under this section may be appealed
to the City Council of Alexandria by £filing with the City
Administrator a written Notice of Appeal within fifteen (15) days
of the date on which notice of the City’s denial, suspension, or
revocation is mailed to the licensee. In that event, the appeal
will be heard by the Council at its next meeting occurring at least
fifteen (15) days after the filing of the Notice of Appeal. At
any appeal of a determination by the City under this Ordinance,
the licensee or applicant, or an attorney representing said party,

may appear and make a presentation to the City Council. The
licensee or applicant shall present to the City Council the basis
for the determination being appealed. After the hearing, the

Council may uphold, reverse or modify the prior decision based
upon the provisions of this Ordinance and upon the protection of
the public health, safety or general welfare. The City Council



shall issue written findings and determination within thirty-one
(31) days of the hearing, unless the Council extends that time for
good cause. A decision of the City Council made following an
appeal as set forth herein may be appealed by Writ of Certiorari
to the Court of Appeals of the State of Minnesota pursuant to its
Rules of Civil Appellate Procedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be issued under this
ordinance until the appropriate license fee shall be paid in full.
The fee for a tobacco license shall be set by Ordinance of the
City Council.

Subd. 5. Basis for Denial of License. The following shall
be grounds for denying the issuance or renewal of a license under
this ordinance; however, except as may otherwise be provided by
law, the existence of any particular ground for denial dces not
mean that the City must deny the license. If a license 1is
mistakenly issued or renewed to a person, it shall be revoked upon
the discovery that the person was ineligible for the license under
this section:

A. The applicant is under the age of 21 years.

B. The applicant has been convicted with the past
five years of any violation of a Federal, State, or local law,
ordinance provision, or other regulation relating to tobacco or
tobacco products, tobacco related devices, electronic delivery
devices, or nicotine and lobelia delivery products.

C. The applicant or any entity under common
ownership, operation, or control by the applicant has had a license
in the City to sell tobacco, tobacco products, tobaccc related
devices, electronic delivery devices, or nicotine and lobelia
delivery products revoked or has failed four or more compliance
checks.

D. The applicant fails to provide any information
required on the application, or provides false or misleading
information.

E. The applicant is prohibited by Federal, State, or
other local law, ordinance, or other regulation, from holding such
a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person shall sell, offer to
sell or otherwise provide any tobacco, tobacco products, tobacco
related device electronic delivery devices, or nicotine and
lobelia delivery products to any person under the age of twenty-
one (21) years.

B. Self-service Sales. No person shall sell, offer to
sell or otherwise provide any tobacco or tobacco related devices,
electronic delivery devices, or nicotine and lobelia delivery
products 1in open displays which are accessible to the public
without the intervention of a store employee that includes a
physical exchange of the tobacco products, tobacco devices,
electronic delivery devices, or nicotine and 1lobelia delivery
products. This shall not apply to retail establishments which
derive at least 90 perxrcent of their revenue from tobacco and
tobacco related devices, electronic delivery devices, or nicotine
and lobelia delivery products and where the retailer ensures that



no person younger than 21 years of age 1s present, or permitted to
enter at any time.

C. Controlled Substances. No person shall sell,
offer to sell or otherwise provide any tobacco, tobacco products,
tobacco related device electronic delivery devices, or nicotine
and lobelia delivery products containing opium, morphine, jimson
weed, bella donna, strychnos, cocaine, marijuana, or other
deleterious, hallucinogenic, toxic, or controlled substances
except nicotine and other substances found naturally in tobacco or
added as part of an otherwise lawful manufacturing process.

D. Sampling. WNo person shall distribute any tobacco,
tobacco related devises, electronic delivery devices, or nicotine
or lobelia products free of charge.

E. Other Prohibitions. No person shall sell, offer
to sell or otherwise provide any tobacco, tobacco product, tobacco
related device, electronic delivery device, or nicotine and
lobelia delivery product by any other means, to any other person,
or in any other manner or form prohibited by Federal, State, or
other local law, ordinance provision, or other regulation.

F. Vending Machines. No person shall allow the sale
of tobacco, tobacco products, tobacco related devices, electronic
delivery devices, or nicotine or lobelia delivery products by the
means of a vending machine unless minors are at all times
prohibited from entering the licensed establishment.

Subd. 7. Liquid Packaging.

A. The sale of any liquid, whether or not such
liquid contains nicotine, that is intended for human consumption
and use in an electronic delivery device that is not contained in
packaging that i1s child-resistant is prohibited. All licensees
under this chapter must ensure that any liquid intended for human
consumption and use in an electronic delivery device is sold in
child-resistant packaging.

B. A licensee that fails to comply with this section
is subject to administrative penalties as defined in Section 4.34,
Subdivision 11 (B).

Subd. 8. Kiosk Sales Prohibited. No person shall sell
tobacco, tobacco-related devices, or electronic delivery devices
as defined in Minnesota Statutes 609.685, subdivision 1, or
nicotine or 1lobelia delivery products as described in section
609.6855 from a moveable place of business as defined in Section
4.34, Subd. 2(H).

Subd. 9. Responsibility. All licensees under this
ordinance shall be responsible for the actions of their employees
in regard to the sale of tobacco, tobacco products, tobacco related
devices, electronic delivery devices, or nicotine and lobelia
delivery production the licensed premises, and the sale of such an
item by an employee shall be considered a sale by the license
holder. Nothing in this section shall be construed as prohibiting
the City from also subjecting the employee to whatever penalties
are appropriate under this Ordinance, State or Federal law, or
other applicable law or regulation.

Subd. 10. Compliance Checks and Inspections. 2ll
licensed premises shall be open to inspection by the City police



or other authorized City official during regular business hours.
From time to time, but at least once per year, the City shall
conduct compliance checks by engaging, with the written consent of
their parents or guardians, minors over the age of fifteen (15)
years but less than eighteen (18) years, to enter the licensed
premise to attempt to purchase tobacco, tobacco products, tobacco
related devices, electronic delivery devices, or nicotine and
lobelia delivery products. In addition the City may conduct
compliance checks by engaging persons who are at least eighteen
(18) years of age but less than twenty-one (21) years of age, to
enter the licensed premise to attempt to purchase tobacco, tobacco
products, tobacco related devices, electronic delivery devices, or
nicotine and lobelia delivery products. Persons who are used for
the purpose of compliance checks shall be supervised by City
designated law enforcement officers or other designated City
personnel. Persons under 21 years of age who are used for
compliance checks shall not be guilty of unlawful possession of
tobacco, tobacco products, tobacco related devices, electronic
delivery devices, or nicotine and lobelia delivery products when
such items are obtained as a part of the compliance check. No
person under 21 years of age who is used in compliance checks shall
attempt to use a false identification misrepresenting the person's
age, and all persons lawfully engaged in a compliance check shall
answer all questions about the person's age asked by the licensee
or his or her employee and shall produce any identification, if
any exists, for which he or she is asked. Nothing in this section
shall prohibit compliance checks authorized by State or Federal
laws for educational, research, or training purposes, or regquired
for the enforcement of a particular State or Federal law.

Subd. 11l. Other Illegal Acts. Unless otherwise provided,
the following acts shall be a violation of this Ordinance:

A. Illegal Possession. It shall be a violation of
this ordinance for any minor to have in his or her possession any
tobacco, tobacco product, tobacco related device electronic
delivery device, or nicotine and 1lobelia delivery product. This
subdivision shall not apply to minors lawfully involved in a
compliance check.

B. Illegal Use. It shall be a violation of this
ordinance for any minor to smoke, chew, sniff, or otherwise use
any tobacco, tobacco product, tobacco related device electronic
delivery device, or nicotine and lobelia delivery product.

C. Illegal Procurement. It shall be a violation of
this ordinance for any person under 21 years of age to purchase or
attempt to purchase or otherwise obtain any tobacco, tobacco
product, tobacco related device, electronic delivery devices, or
nicotine and lobelia delivery products and it shall be a violation
of this ordinance for any person to purchase or otherwise obtain
such items on behalf of a person under 21 years of age. It shall
further be a vioclation for any person to coerce or attempt to
coerce a person under 21 years of age to illegally purchase or
otherwise obtain or use any tobacco, tobacco product, tobacco
related device electronic delivery devices, or nicotine and
lobelia delivery products. This subdivision shall not apply to
persons under 21 years of age who are lawfully involved in a
compliance check.

D. Use of False Identification. It shall be a
violation of this ordinance for any person under 21 years of age
to attempt to disguise his or her true age by the use of a false



form of identification, whether the identification 1is that of
another perscn or one on which the age of the person has been
modified or tampered with to represent an age older that the actual
age of the person.

Subd. 12. Violations.

A. Misdemeanor Prosecution. The City may prosecute
any violation of this subdivision as a misdemeanor. If the City
elects to prosecute the license holder, no administrative penalty
shall be imposed.

B. Administrative Process.

1. Notice. If the City chooses to proceed with an
administrative review of an alleged violation of
this section, the alleged violator shall be
notified in writing, either personally or by mail,
of the nature of the alleged violation, his or her
right to a hearing on the alleged violation and the
potential penalties for a violation.

2. Hearing. A person, who receives notice of an
alleged violation of this section, may request a
hearing on the alleged violation. The hearing
request must be in writing and received by the City
Administrator within two (2) weeks of the date of
the notice. The person requesting the hearing shall
be advised of the date, time, and place of the
hearing, which will alsc be published. The hearing
shall be recorded. The Mayor shall serve as the
Hearing Officer.

3. Decision by the Hearing Officer. The Hearing
Officer shall make written findings, which shall be
mailed, to the person requesting the hearing and
made a part of the hearing record. If the Hearing
Officer determines that a violation of this section
occurred, the Hearing Qfficer’s findings shall be
forwarded to the City Council for determination of
the appropriate penalty pursuant to Subdivision 12
of this section.

4. Appeal. Any person found to have violated this
section, shall have the right to appeal to Douglas
County district court as provided by law.

C. Continued Viclation. Each vioclation and each day
a violation occurs shall constitute a separate offense or
violation.

Subd. 13. Penalties.

A. Licensee. Any licensee found to have violated this
ordinance, or whose employee shall have violated this ordinance,
shall be charged an administrative fine of $75 for a first
violation of this ordinance; $200 for a second offense at the same
licensed premises within a twenty-four month period; and $250 for
a third or subsequent offense at the same location within a twenty-
four month period. In addition, upon the third or subsequent
offense, the City Administrator shall suspend the license for each
location owned, operated or controlled by the licensee for not
less than seven days or recommend to the City Council that the



license be revoked or not renewed. The administrative penalties
noted above are the minimum mandatory penalties, which in no way
restrict the City from suspending or revoking a license regardless
of the lack of prior vioclations.

B. Other Individuals. Other individuals, other than
minors regulated by 4.34, Subd. 12. D herein, found to be in
violation of this ordinance shall be charged an administrative fee
of $50.

C. Misdemeancr. Nothing in this section shall
prohibit the City from seeking prosecution as a misdemeanor for
any violation of this ordinance.

D. Minors. The City of Alexandria recognizes that on
April 17, 1997, the Judges of the Seventh Judicial District,
Douglas County, adopted a policy regarding standard fines for the
use or possession of tobacco by minors.

Subd. 14. Exceptions and Defenses. Nothing in this
ordinance shall prevent the providing of tobacco, tobacco
products, tobacco related devices, electronic delivery devices, or
nicotine and lobelia delivery products to a person under 21 years
of age as part of a lawfully recognized religious, spiritual, or
cultural ceremony. It shall be an affirmative defense to the
violation of this ordinance for a person to have reasonably relied
on proof of age as described by State law.

Subd. 15. Severability and Savings Clause. If any
section or portion of this ordinance shall be found
unconstitutional or otherwise invalid or unenforceable by a court
of competent Jjurisdiction, that finding shall not serve as
invalidation or affect the validity and enforceability of any other
section or provision of this ordinance.

Subd. 16. Signage. All licensees shall post and display
in plain view of the general public on the licensed premise, a
sign supplied by the City of Alexandria, which shall state that it
is 1illegal to sell tobacco, tobacco products, tobacco related
devices, electronic delivery devices, or nicotine and lobelia
delivery products to anyone under the age of 21 years, and that
the possession and use of such items by minors is also illegal
under both state law and local ordinance. Said signs shall be
issued to the licensee along with their license.

SECTION II. This Ordinance shall be in effect and full force after
its publication.

ADOPTED by the City Council of the City of Alexandria this 27tk day
of April, 2020, by the following vote:

YES: Franzen, Thalman, Osterberg, Benson, Jensen

b Lo

/s/ Sara Carlson, Mayor

NO: None

ABSENT: None

ATTEST: %//%// /

/s/ Martin D. Schult

CiEy Administrator



[Form Revised 6/2015]

Affidavit of Publication
/STATE OF MINNESOTA )
County of Douglas ) Ss.

Diann Drew, being first duly sworn, on ocath states as follows:

1. I am the publisher of the Echo Press, or the publisher's designated
agent. I have personal knowledge of the facts stated in this Affidavit, which
is made pursuant to Minnesota Statutes §331A.07.

2. The newspaper has complied with all of the requirements to constitute
a qualified newspaper under Minnesota law, including those requirements found
in Minnesota Statutes §331A.02.

3. The dates of the month and the year and day of the week upon which the
Ordinance 826 attached/copied below was published in the newspaper are as
follows: Friday, the 15th day of May, 2020

4. The publisher's lowest classified rate paid by commercial users for
comparable space, as determined pursuant to § 331A.06, is as follows: $28.38.

5. Mortgage Foreclosure Notices. Pursuant to Minnesota Statutes §580.033

relating to the publication of mortgage foreclosure notices: The newspaper’s
known office of issue 1s located in Douglas County. The newspaper complies
with the conditions described in §580.033, subd. 1, clause (1) or (2). If the

newspaper’s known office of issue is located in a county adjoining the county
where the mortgaged premises or some part of the mortgaged premises described
in the notice are located, a substantial portion of the newspaper’s circulation
is in the latter county.

FURTHER YOUR AFFIANT SAITH NOT.

LINDA L JENSON
| NOTARY PUBLIC - MINNESOTA Z kk
7 MY COMMISSION EXPIRES 01/31/25

(Sigmere)

i sworn to before me on
2020, By Diann Drew

wtary Public



Ordinance 826
Publish May 15, 2020
ORDINANCE NO. 826
2nd SERIES
AN ORDINANCE AMENDING
CHAPTER 4.34 OF THE
ALEXANDRIA CITY CODE
! REGARDING TOBACCO

LICENSING AND REGULATION

The City Council of the City of!
Alexandria does hereby ORDAIN: '

SECTION 1. That Section 4.34 of
the Alexandria City Code is hereby
amended by deleting the existing lan-i
guage and replacing with the follow-:
ing:

Section 4.34. Tobacco . Licens-
ing and Regulation.

Subd. 1. Purpose. The City here-
by adopts the Minnesota legislature’s
finding, as stated in Minn. Stat. §
144.39, that: (1) smoking causes pre-
mature death, disability,- and chronic
disease, including cancer and heart
disease, and lung disease; (2) smok-
ing related diseases result in excess
medical care costs; and (3) smoking
initiation occurs primarily in adoles-
cence. The City also adopts the legis-
lature’s desire to prevent young peo-
ple from starting to smoke, to encour-
age and assist smokers to quit, and to
promote clean indoor air. Because
the City recognizes that many persons
under the age of 21 years purchase or
otherwise obtain, possess, and use to-
bacco, tobacco products, tobacco re-
lated devices, electronic delivery de-
vices, and nicotine and lobelia delivery
products and that such sales, posses-
sion, and use are violations of State
and Federal laws; and pursuant to the
mandates contained in state and fed-
eral law this ordinance is intended to
regulate the sale, possession, and use
of tobacco, tobacco products, tobacco
related devices, electronic delivery de-
vices, and nicotine and lobelia delivery
products for the purpose of enforcing
and furthering existing laws and state
mandates, and to protect the public
agaist the serious effects associated
with.the use of tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, and nicotine
and lobelia delivery products,

Subd. 2. Definitions and inter-
pretations. Except as may otherwise
be provided or clearly implied by con-
text, all terms shall be given their com-
monly accepted definitions. The sin-
‘gular shall include the plural and the
‘plural shall include the singular. The
‘masculine shall include the feminine
and neuter, and viceversa. The term

“shall” means mandatory and the term
“may” means permissive. The follow-
ing terms shall have the definitions
given to them:

A. Tobacco or Tobacco Products.
“Tobacco” means cigarettes; cigars;
cheroots; stogies; perique; granulated,
plug cut, crimp cut, ready rubbed, and
other smoking tobacco; snuff; snuff
flour; cavendish; plug and twist tobac-
co; fine cut.and other chewing tobac-
cos; shorts; refuse scraps clippings;
cuttings and sweepings of tobacco;
and other kinds and forms of tobacco,
and any product containing, made, or
derived from tobacco that is intended
for human consumption, ~whether
chewed, smoked, absorbed, dis-
solved, inhaled, snorted, sniffed, or in-
gested by any other means of any
components, part, or accessory of a
tobacco product. Tobacco excludes
any tobacco product that has been ap-
proved by the United States Food and
Drug Administration (USFDA) for the
sale as a tobacco cessation ‘product
and sold solely for such and approved
purpose. :

. B. Tobacco Related Devices. “To-
bacco related devices” means cigar-
ette papers or pipes for smoking or
other devices intentionally designed or
intended to be used in a manner
which enables the chewing, sniffing,
smoking, or inhalation of vapors of to-
bacco or tobacco products. Tobacco-
related devices include components of
tobacco-related devices which may be
marketed or sold seperately.

C. Self-Service Merchandising.
“Self-Service Merchandising”  means
open displays of tobacco, tobacco
products, tobacco related devices,
electronic defivery devices, and nico-
tine and lobelia delivery products in
any manner where any person shall
have access to the tobacco, tobacco
products, tobacco related devices
electronic delivery devices, and nico-
tine and lobelia delivery products with-
out the assistance or intervention of
the licensee or the licensee’s employ-
ee. The assistance or intervention
shall entail the actual "physical ex-
change of the tobacco, tobacco prod-
uct, tobacco related device, electronic
delivery device, or nicotine and lobelia
delivery products between the custom-
er and the licensee or employee. Self-
service merchandising shall not- in-
clude vending machines.

D. Vending Machine. “Vending
Machine” shall mean any mechanical,
electric or electronic, or other type of
device which dispenses tobacco, to-
pacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and’ lobelia delivery products
upon the insertion of money, tokens,
or other form of payment directly into
the machine by the person seeking to
purchase the tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
jobelia delivery products. A device by
which licensee or licensee’s employee
must insert the payment in order to
operate the machine is not a vending
machine for the purpose of this defini-
tion.

E. Individually packaged. “Indi-
vidually packaged” shall mean the
practice of selling any tobacco .or to-
bacco product wrapped individually for
sale. Individually wrapped tobacco
and -tobaceo . -products shall--include;
put not be limited to, single cigarette
packs, single bags or cans of loose to-
pacco in any form, and single cans or
_other packaging of snuff or chewing
tobacco. Cartons or other packaging

. containing more than a single pack or

other container as described in this
subdivision shall not be considered in-
dividually packaged.

£ Minor. “Minor” shall mean any
natural person who has not yet

laws. Compliance checks may also
be conducted by other units of govern-
ment for the purpose of enforcing ap-
propriate Federal, State, or local laws
and requlations relating-to tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products.

K. Electronic Delivery Devise.
“Electronic delivery device” means
any product containing or delivering
nicotine, lobelia, or any other sub-
stance intended for human consump-
tion that_can be used by a person o
simulate smoking in the delivery of
nicotine or any other -substance
through inhalation of vapor from the
product. Electronic delivery device in-
cludes any component part of a prod-
uct, whether or not marketed or_sold
separately. Electronic delivery device
does not include any product that has
been approved or certified by the Unit-
ed States Food and Drug Administra-
tion for sale as a tobacco-cessation
product, as a tobacco-dependence
product, or for- other medical purpos-
es, and is marketed and sold for such
an‘approved purpose. -

L. - Child-Resistant ~ Packaging.
“Child-Resistant Packaging” is pack-
aging that meets the definition as set
forth in Code of Federal Regulations,
title 16, section 1700.15(b), as in ef-

‘fect on January 1, 2015, when tested

in accordance with the method de-
scribed in Code of Federal Regula-
tions, title 16, section 1700:20, as in
effect on January 1, 2015.

M. Nicotine or Lobelia Delivery
Products. “Nicotine or Lobelia Deliv-
ery Products” are any product contain-
ing or delivering nicotine or lobelia in-
teded for human consumption, or any
part of such a product, that is not to-
bacco or an -elecironic delivery device
as defined in this section, not including
any product that has been approved
or otherwise certified for legal sale by
the United States Food and Drug Ad-
ministration for tobacco use cessation,
harm reduction, or for other medical
purposes, and is being marketed and
sold solely for that approved purpose.

Subd. 3. License. No person
shall sell or offer to sell any tobacco,
tobacco produé:ts, tobacco related de-
vice, electronic delivery _devices, or
nicotine and lobelia delivery products

without first having obtained a license -

td do so from the city.

A. Application. An application for a
license to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
lobelia delivery products shall be
made on a form provided by the City.
The application shall contain. the full
name of the applicant, the applicant’s
residential and busin€ss addresses
and telephone numbers, the name of
the business for which the license is
sought, and any additional information
the City deems necessary. Upon re-
ceipt of a completed application, the
City Administrator shall forward the
application to the City Council for ac-
tion at its next regularly scheduled
council mesting. I the City Adminis-
trator shall determine that any applica-
tion is' incomplete, he or she shall re-
turn the application to the applicant
-with notice of the information neces-
sary to make the application complete.

B. Action. The City Council may
sither ‘approve_or.deny the license, or
it may ‘delay action for such rea-
sonable, périod of time as necessary o
complete any investigation of the-ap-
plication or the applicant it deems nec-
essary. If the council shail approve
the license, the City Administrator
shall issue the license to the applicant.
If the council denies the license, notice
of the denial.shall be given fo. the ap-
plicant along with notice applicant’s

right to appeal the council’s decision.
- - AN e cmmnn imenad nmnder
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pealed to the City Council of Alexan-
dria by filing with the City Administra-
tor a written Notice of. Appeal within fif-
teen (15) days of the date on which
notice of the City’s denial, suspension,
or revocation is mailed to the licenses.
in that event, the appeal will be heard
by the Council at its next meeting oc-
curring at least fifteen (15) days after
the filing of the Notice of Appeal. At
any appeal of a determination by the
City under this Ordinance, the licens-
ee of applicant, or an attorney repre-
senting said party, may appear and
make a presentation to the City Coun-
cil. The licensee or applicant shall
present to the City Council the basis
for the determination being appealed.
After the hearing, the Council may up-
hold, reverse or modify the prior deci-
sion based upon the provisions of this
Ordinance and upon the pretection of
the public health, safety or general
welfare. The City Council shall issue
written findings and determination
within thirty-one (31) days of the hear-
ing, uniess the Council extends that
time for good cause. A decision of the
City Council made following an appeal
as set forth herein may be appealed
by Writ of Certiorari to the Court of Ap-
peals of the State of Minnesota pursu-
ant to its Rules of Civil Appellate Pro-
cedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be
issued under this ordinance until the
appropriate license fee shall be paid in
full. The fee for a tobacco license
shall be set by Ordinance of the City
Council.

Subd. 5. Basis for Denial of Li-
cense. The following shall be grounds
for denying the issuance or renewal of
a license under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticular, ground for denial does not
mean that the City must deny the li-
cense. If a license is mistakenly is-
sued or renewed fo a person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section:

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-

ed with the past five years of any vio-
lation of a Federal, State, or local law,
ordinance provision, or other regula-
tion relating to tobacco or {obacco
products, tobacco related devices,
electronic delivery devices, or nicotine
and lobelia delivery products.
, C.The applicant or any entity un-
lder common ownership, operation, or
Lcontro| by the applicant has had a li-
icense in the City to sell tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, of
;nicotine and lobelia delivery products
irevoked or has failed four or more
Icomplaince checks.

D. The applicant fails to provide
any
cation, or provides false or misleading
information.

E. The applicant is prohibited by
Federal, State, or other local law, ordi-
nance, or other regulation, from hold-
ing such a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco products,
tobacco related device electronic de-

! livery devices, or nicotine and lobelia
delivery products to any person under
the age of twenty-one (21) years.

B. Self-service Sales. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco or tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products
. in open displays which are accessible

to the public without the intervention of
a store employee that includes a
physical exchange of the tobacco

information required on the appli--

shall allow the sale of tob:
co prodycts, tobacco rela
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means of a vending mac
minors are at all times pr¢
entering the licensed estat

Subd. 7. Liquid Packs

A. The sale of any lig
or not such liquid conta
that is intended for humi
tion and use in an elect
device that is not containe
ing that is child-resistant
All licensees -under this:
ensure that any liquid int
man consumption and us
tronic delivery device is
resistant packaging.

B. A licensee that fa
with this section is subje
trative penalties as defin
4.34, Subdivision 11 (B).

Subd. 8. Kiosk Sale
No person shall sell tobg
related devices, or elec|
devices as defined in M
utes 609.685, subdivisic
tine or lobelia delivery pi
scribed - in section 609
moveable place of bus
fined in Section 4.34, Sul

Subd. 9. Responsi
censees under this ordil
responsible for the actio
ployees in regard to the
co, tobacco products, t
devices, electronic deliv
nicotine and lobelia di
tion the: licensed pren
sale of such an item b
shall be considered a
cense holder. Nothing
shall be construed as|
City from also subjecti

_ee to whatever penaltie

ate under this Ordin
Federal law, or other a|
regulation.

Subd. 10. Comp
and Inspections. All |
es shall be open to in
City police or other au
ficial during regular |
From time to time, bt
per year, the City sha
pliance checks. by ent
written consent of 1l
guardians, minors ove
teen (15) years but le!
(18) years, to enter thi
ise to attempt to purct
bacco products, tobac
es, electronic delive
nicotine and lobelia ¢
In addition the City m
pliance checks by el
who aer ar least eight
age but less than
years of age, to er
premise to attempt to
co, tobacco products
devices, electronic de
nicotine and lobelia !
Persons who are use
of compliance check
vised by City design
ment officers or othe
personnel. Persons
age who are UuSel
checks shall not be
possession of tobac
ucts, tobacco relat
tronic delivery device
lobelia delivery pro
items are obtained
compliance check.

21 years of age who
ance checks shall
false identification 1
pserson’s age, and |
engaged in a comf
answer all questior
son’s age asked by
or her employee i
any identification,

which he or she is
this section shall |



jompliance checks may also
icted by other units of govern-
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1at meets the definition as set
Code of Federal Regulations,
section 1700.15(b), as in &f-
LJanuary 1, 2015, when tested
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pealed to the City Council of Alexan-
dria by filing with the City Administra-
tor a written Notice of Appeal within fif-
teen (15) days of the date on which
notice of the City’s denial, suspension,
or revocation is mailed to the licenses.
In that event, the appeal will be heard
by the Council at its next meeting oc-
curring at least fifteen (15) days after
the filing of the Notice of Appeal. At
any appeal of a determination-by the
City under this Ordinance, the licens-
ee of applicant, or an attorney repre-
senting said party, may appear and
make a presentation to the City Coun-
cil. The licensee or applicant shall
present to the City Council the basis
for the determination being appealed.
After the hearing, the Council may up-
hold, reverse or modify the prior deci-
sion based upon the provisions of this
Ordinance and upon the pretection of
the public health, safety or general
welfare. The City Council shall issue
written findings and determination
within thirty-one (31) days of the hear-
ing, uniess the Council extends that
time for good cause. A decision of the
City Council made following an appeal
as set forth herein may be appealed
by Writ of Certiorari to the Court of Ap-
peals of the State of Minnesota pursu-
ant to its Rules of Civil Appellate Pro-
cedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be
issued under this ordinance until the
appropriate license fee shall be paid in
full. The fee for a tobacco license
shall be set by Ordinance of the City
Council.

Subd. 5. Basis for Denial of Li-
cense. The following shalf be grounds
for denying the issuance or renewal of
a license under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticular ground for denial does not
mean that the City must deny the li-
cense. If a license is mistakenly is-
sued or renewed to a person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section:

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-
ed with the past five years of any vio-
.lation of a Federal, State, or local law,
ordinance .provision, or other regula-
tion relating to tobacco or tobacco
products, tobacco related devices,
electronic delivery devices, or nicotine
and lobelia delivery products.

C. The applicant or any entity un-
der common ownership, operation, or
control by the applicant has had a li-
cense in the City to sell tobacco, to-
Ibacco products, tobacco related devic-
ies, electronic delivery devices, or
nicotine and lobelia delivery products
irevoked or has failed four or more
'complaince checks.

D. The applicant fails to provide
any information required on the appli-
|cation, or provides false or misleading
information.

E. The applicant is prohibited by
Federal, State, or other local law, ordi-
nance, or other regulation, from hold-
ing such a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco products,
tobacco related device electronic de-
livery devices, or nicotine and lobelia
delivery products-to any person under
the age of twenty-one (21) yeats.

B. Self-service Sales. No person
shall sell, offer to sell or otherwise pro-
| vide any tobacco or tobacco related
devices, electronic delivery devices, or
‘nicotine and lobelia delivery products
in open displays which are accessible
to the public without the intervention of
j.a store employee that includes a
vhvsical exchanae of the tobacco

shall aflow the sale of tobacco, tobac-
co products, tobacco related devices,
electrotic delivery davices, or nicotine
or lobeliz deliyegy products by the
means of a vending machine unless
minors are at all times prohibited from
entering the licensed establishment.

Subd. 7. Liquid Packaging.

A. The sale of any liquid, whether
or not such liquid contains nicotine,
that is intended for human consump-
tion -and use in an electronic delivery
device that is not contained in packag-
ing that is child-resistant is prohibited.
All licensees under this chapet must
ensure that any liquid intended for hu-
man consumption and use in an elec-
tronic delivery device is sold in child-
resistant packaging.

B. A licensee that fails to comply
with this section is subject to adminis-
{rative penalties as defined in Section
4,34, Subdivision 11 (B).

Subd. 8. Kiosk Sales Prohibited.
No person shalt sell tobacco, tobacco-
related devices, or electronic delivery
devices as defined in Minnesota Stat-
utes 609.685, subdivision 1, or nico~
tine or lobelia delivery products as de-
scribed in section 609.6855 from a
moveable place of business as de-
fined in Section 4.34, Subd. 2(H).

Subd. 9. Responsibility. Al li-
censees under this ordinance shall be
responsible for the actions of their em-
ployees in regard to the sale of tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery produc-
tion the licensed premises, and the
sale of such an item by.-an employee
shall be considered a sale by the li-
cense holder. Nothing in this section
shall be construed as prohibiting the
City from also subjecting the employ-
@e to whatever penalties are appropri-
ate under this Ordinance, State or
Federal law, or other applicable law or
regulation.

Subd. 10. Compliance Check
and Inspections. Ali licensed premis-
es shall be open to inspection by the
City police or other authorized City of-
ficial during regular business hours.
From time to time, but at least once
per year, the City shall conduct com-
pliance checks by engaging, with the
written consent of their parents or
guardians, minors over the age of fif-
teen (15) years but less than eighteen
(18) years, to enter the licensed prem-
ise to attempt to purchase tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products.
In addition the City may conduct com-
pliance checks by engaging persons
who aer ar least eighteen (18) years of
age but less than twenty-one (21)
years of age, to enter the licensed
premise to attempt to purchase tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products.
Persons who -are used for the purpose
of compliance checks shall be super-
vised by City designated law enforce-
ment officers or other designated City
personnel. Persons under 21 years of
age who are used for compliance
checks shall not be quilty of unlawful
possession of tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or. nicatine and
lobelia delivery products when such
items are obtained as a part of the
compliance check. No person under
21 years of age who is used in compli-
ance checks shall attempt to use a
faise identification misrepresenting the
pserson’s age, and all persons lawfully
engaged in a compliance check shall
answer all questions about the per-
son’s age asked by the licensee or his
or her employee and shall produce
any - identification, if any exists, for
which he or she is asked. Nothing in
this section shall orohibit comptiance

tobacco product, .tobacco related de-
vices electronic delivery devices, or
nicotine and. lobelia delivery products.
This subdivision shalt not apply to per-
sons under 21 years of age who are
lawfully involved in a compliance
check

D. Use of False Identification. It
shali be a violation of this ordianace

for any persons under 21 years of age
to attempt to disguise his or her true
age by use of false form of identifica-
tion, whether the identification is that
of another person or one on which the
age of the person has been modified
or tampered with to represent an age
older that the actual age of the person

Subd. 12. Violations. L

A. Misdemeanor Prosecution. The
City may prosecute any violation of
this subdivision as a misdemeanor. [f
the City elects to prosecute the license
holder, no administrative penalty. shall
be imposed,

B. Adminitrative Process.

1. Notice. If the City chooses 1o

proceed with an administrative re-

view of an alleged violation of this
section, the alleged violator shall

be notified in writing, either per-

sonally or by mail, of the nature of

the alleged violation, his or her

right to a hearing on the alleged

violation and the potential penal-

ties for a violation.

2. Hearing. A person, who re-

ceives notice of an alleged viola-

tion'of this section, may request a

hearing on the alleged violation.

The hearing request must be in

writing and received by the City

Administrator within two (2) weeks

of the date of the notice. The per-

son requesting that hearing shall

be advised of the date, time, and

place of the hearing, which will

also be published. The hearing

shall be recorded. The Mayor

shall serve as the Hearing Officer.

3. Decision by the Hearing Officer.

The Hearing Officer shall make

written findings, which shall be

mailed, to the person requesting
the hearing and made a part of the
hearing record. if the Hearing Of
ficer determines that a violation of
this section occurred, the Hearing

Officer’s findings shall be forward-

ed to the City Council for determi-

nation of the appropriate penalty
pursuant to Subdivision 12 of this
section.

4. Appeal. Any person found to

have violated this section, shali

have the right to appeal to Doug-

Jas County district court as provid-

ed by law.

C. Continued Violation. Each viola:
tion and each day a violation occures
shall -constiture a separate offense or
vilation.

Subd. 13. Penalties.

A. Licensee. Any licensee found
to have violated this ordinance, or
whose employee shall have violated
this ordinance, shall be charged an
administrative fine of $75 for a first
violation of this ordinance; $200 for a
second offense at the same licensed
premises within a twenty-four month
period; and $250 for a third of subse-
quent offense at the same location
within a twenty-four month period. In
addition, upon the third or subsequent
offense, the City Administrator shall
suspend the license for each location
owned, operated or controlled by the
licensee for not less than seven days
or recommend to the City Council that
the license be revoked or not re-
newed. The administrative penalties
noted above are the minimum manda-
tory penalties, which in no way restrict
the City from’ suspending or revoking a
license regardiess of the lack of prior
violations.

B. Other Individuals. Other indi-
viduals, other than minors regulated

illegal to sell tobacch, tobacco prag
ucts, tobacco related devices, elecl
tronic delivery devices, or nicotine ang
lobelia delivery products to anyone un
der the age of 21 years, and that the
possession and use of such items bj
minors is also illegal under both stat¢
law and local ordinance. Said sign
shall be issued to the licensee. alon
with their license. ‘

SECTION [ This Ordinance shal
be in effect and full-force after its pubi
lication.

ADOPTED by the City Council d
the City of Alexandria this 27th day ¢
April, 2020, by the following vote:

YES: Franzen, Thalman, Osterberg
Benson, Jensen

NQO: None

ABSENT: None

/s/ Sara Carlsol

Mayq

ATTEST: /s/ Martin D. Schult

City of Administrat

283896



rdelivery devices, and nico-
lobelia delivery products in
wer where any person shall
iss to the tobacco, tobacco
tobacco related devices
delivery devices, and nico-
»belia delivery products with-
ssistance or intervention of
jee or the licensee’s employ-
assistance or intervention
il the actual ‘physical ex-
" the tobacco, tobacco prod-
co related device, electronic
svice, or nicotine and lobelia
roducts between the custom-
I licensee or empioyee. Self-
terchandising shall not - in-
ling machines.
nding Machine.  “Vending
shall mean any mechanical,
electronic, or other type of
lich dispenses tobacco, to-
ducts, tobacco related devic-
onic delivery devices, or
nd lobelia delivery products
insertion of money, tokens,
drm of payment directly into
he by the person seeking to
the tobacco, tobacco prod-
lcco related devices, elec-
rery devices, or nicotine and
ivery products. A device by
nsee or licensee’s employee
it the payment in order to
e machine is not a vending
> the purpose of this defini-

lividually packaged. “Indi-
iackaged” shall mean the
I selling any tobacco or to-
duct wrapped individually for
lividually ‘wrapped tobacco
0 -products: shall--include;
¢ limited to, single cigdrette
jle bags or cans of loose to-
Iny form, and single cans or
aging of snuff or chewing
Cartons or other packaging
imore than a single pack or
lainer as described in this
I.shall not be considered in-
yackaged.

or. “Minor” shall mean any
erson  who has not vyet
he age of eighteen (18)

tail Establishment. “Retail
lent” shall mean any place
fs where tobacco, tobacco
tobacco related -devices,
delivery devices, or nicotine
ia delivery products are
)r sale to the general public.
ablishments shall include,
» limited to, grocery stores,
se stores, and restaurants.
veable Place of Business.
Place of Business” shall re-
fetail business whose physi-
n is not permanent, includ-
it limited to, any retail busi-
is operated -from a kiosk,
portable structure, or a mo-
onmotorized vehicle.
: A “sale” shall mean any
' goods for money, trade,
ther consideration.
wpliance Checks. “Compli-
ks” shall mean the system
8s to investigate and ensure
authorized to sell tobacco,
oducts, tobacco related de-
itronic delivery devices, or
id lobelia delivery porducts
hg and complying with the
its of this ordinance. Com-
scks shall involve the use of
authorized by this ordi-
ympliance checks shall also
use of minors who.attempt-
rase tobacco, tobacco prod-
cco related devices, elec-
rery deviqes, or nicotine
delivery porducsts for edu-
lsearch and training purpos-
orized by State and Federal

teded for human consumption, or any
part of such a product, that is not to-
bacco or an -electronic delivery device
as defined in this section, not including
any product that has been approved
or otherwise certified for legal sale by
the United States Food and Drug Ad-
ministration for tobacco use cessation,
harm reduction, or for other medical
purposes, and is being marketed and
sold solely for that approved purpose. "

Subd. 3. License. No person
shall sell or offer to,sell any tobacco,
tobacco products, tobacco related de-
vice, electronic delivery devices, or
nicotine and lobelia delivery products

without first having obtained a license -

to' do so from the city.

A. Application. An application for a
license to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
lobelia delivery products shall be
made on a form provided by the City.
The application shall contain. the full
name of the applicant, the applicant’s
residential and busin€ss addresses
and telephone numbers, the name of
the business for which the. license is
sought, and any additional information
the City deems necessary. Upon re-
ceipt of a completed application, the
City Administrator shall forward the
application to the City Council for ac-
tion at its next regularly scheduled
council meeting. If the City Adminis-
trator shall determine that any applica-
tion is incomplete, he or she shall re-
turn the application to the applicant

‘with notice of the information neces-

sary to make the application complete.

B. Action. The City Council may
eithey approve or deny the license, or
it may'delay action for such rea-
sonable, périod of time as necessary to
complete any investigation of the- ap-
plication or the applicant it deems nec-
essary. If the council shall approve
the license, the City Administrator
shall issue the license to the applicant.
If the council denies the license, notice
of the denial.shall be given to. the ap-
plicant along with notice applicant’s
right to appeal the council’s decision.

C. Term. All licenses issued under
this ordinance shall be valid for one
calendar year from the date of issue.

D. Revocation or Suspension.
Any license issued under this ordi-
nance may be revoked or suspended
as provided in Section 4.34, subdivi-
sions 11 or 12 of this ordinance.

E. Transfers. All licenses issued
under this ordinance shall be valid
only on the premises for which the li-
cense was issued and only for the per-
son to whom the license was issued.
No transfer of any license to another
location: or person shall be valid with-
out the prior approval of the council.

F. Moveable Place of Business.
No license shall be issued to a
moveable place of business. Only
fixed location businesses shall be eli-
gible to be licensed under this ordi-
nance.

" G. Display. All licenses shall be
posted -and displayed in plain view of
the general public on the licensed
premise.

H. Renewals. The renewal of a li-
cense issued under this section shall
be handled in the same manner as the
original application. The request for a
renewa! shall be made by the licensee
at least thirty days but no more than
sixty days before the expiration of the
cutrent license. The issuance of a li-
cense issued under this ordinance
shall be considered a privilege and not
an absolute right of the applicant and
shall not entitle the holder to an auto-
matic renewal of the license.

I..A determinatin by the City to de-
ny, suspend, revoke or not renew any
license under this section may be ap-

Continued on page 15
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a license under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticuiar ground for denial does not
meah that the City must deny the li-
cense. If a license is mistakenly is-
sued or renewed to a person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section:

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-
ed with the past five years of any vio-
lation of a Federal, State, or local law,
ordinance . provision, or other regula-
tion relating to tobacco or tobacco
products, tobacco related devices,
electronic delivery devices, or nicotine
and iobelia delivery products.

C. The applicant or any entity un-
der common ownership, operation, or
control by the applicant has had a li-
cense in the City to sell tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products
revoked or has failed four or more
complaince checks.

D. The applicant fails to provide

any information required on the appli--

cation, or provides false or misleading
information.

E. The applicant is prohibited by
Federal, State, or other local law, ordi-
nance, or other regulation, from hold-
ing such a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco products,
tobacco related device electronic de-
livery devices, or nicotine and lobelia
delivery products-to any person under
the age of twenty-one (21) years.

B. Self-service Sales. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco or tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products
in open displays which are accessible
to the public without the intervention of
a store employee that includes a
physical exchange of the tobacco
products, tobacco devices, electronic
delivery devices, or nicotine and lobe-
lia delivery products. This shali not
apply to retail establishments which
derive at least 90 percent of their reve-
nue from tobacco and tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products
and where the retailer ensures that no
person younger than 21 years of age
is present, or permitted to enter at any
time.

C. Controfled Substances. No
person shall sell, offer to sell or other-
wise provide any tobacco, tobacco
products, tobacco related device elec-
tronic delivery devices, or nicotine and
lobelia delivery products containing
opium, morphine, jimson weed, bella
donna, strychnos, cocaine, marijuana,
or other deleterious, hallucinogenic,
toxic, or controlled substances. except
nicotine and other substances found
naturally in tobacco or added as part
of an otherwise lawful manufacturing
process.

D. Sampling. .No person shall dis-
tribute any tobacco, tobacco related
devises, electronic delivery devices, or
nicotine or lobelia products free of
charge.

E. Other Prohibitions. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco products,
tobacco related device, electronic de-
livery device, or nicotine and lobelia
delivery product by any other means,
to any other person, or in any other
manner or form prohibited by Federal,
State, or other local law, ordinance
provision, or other regulation.

F. Vending Machines. No person

snail De consiruea as pronipiyg me
City from also subjecting the employ-
ee to whatever penalties are appropri-
ate under this Ordinance, State or
Federal law, or other applicable law or
regulation.

Subd. 10. Compliance Check
and Inspections. All licensed premis-
es shall be open to inspection by the
City police or other authorized City of-
ficial during regular business hours.
From time to time, but at least once
per year, the City shall conduct com-
pliance checks by engaging, with the
written consent of their parents or
guardians, minors over the age of fif-
teen (15) years but less than eighteen
(18) years, to enter the licensed prem-
ise to attempt to purchase tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products.
In addition the City may conduct com-
pliance checks by engaging persons
who aer ar least eighteen (18) years of
age but-less than twenty-one (21)
years of age, to enter the licensed
premige to attempt to purchase tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia detivery products.
Persons who are used for the purpose
of compliance checks shali be super-
vised by City designated law enforce-
ment officers or other designated City
pérsonnel. Persons under 21 years of
age who are used for compliance
checks shall not be quilty of unlawful
possession of tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or. nicatine and
lobelia delivery products when such
items are obtained as a part of the
compliance check. No person under
21 years of age who is used in compli-
ance checks shall attempt to use a
false identification misrepresenting the
pserson’s age, and all persons lawfully
engaged in a compliance check shall
answer all questions about the per-
son’s age asked by the licensee or his
or her employee and shall produce
any - identification, if any exists, for
which he or she is asked. Nothing in
this section shall prohibit comptiance
checks authorized by State or Federal
laws for educational, research, or
training purposes, or required’ for the
enforement of a particular State or
Federal law.

Subd. 11. Other lllegal Acts. Un-
less otherwise provided, the following
acts shall be a violation of this Ordi-
nance:

A. lllegal Possession. It shall be a
violation of this ordinance for any mi-
nor to have in his or her possession
any tobacco, tobacco product, tobacco
related device electronic delivery de-
vice, or nicotine and lobetia delivery
product. This subdivision shall not ap-
ply to minors lawfuliy involved in a
compliance check.

B. lllegal Use. It shall be a viola-
tion of this ordinance for any minor-to
smoke, chew, sniff, or otherwise use
anu tobacco, tobacco product, tobac-
co related device electronic delivery
device, or nicotine and lobelia delivery
product.

C. lilegal Procurement. It shall be
a violation of this ordinance for any
person under 21 years of age to pur-
chase or attempt to purchase or other-
wise obtain any tobacco, tobacco
product, tobacco related device, elec-
tronic delivery devices, or nicotine and
lobelia delivery products and it shail
be a violation of this ordinance for any
person to purchase of otherwise ob-
tain such items on behalf of a person
under 21 years of age. It shall futher
be a violation for any person to coerce
or attempt to coerce a person under
21 years of age to illegally purchase or
otherwise obtain or use any tobacco,
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be advised of the date, time, and

place of the hearing, which will

also be published. The hearing

shall be recorded. The Mayor

shall serve as the Hearing Officer.

3. Decision by the Hearing Officer.

The Hearing Officer shall make

written findings, which shall be

mailed, to the person requesting
the hearing and made a part of the
hearing record. If the Hearing Of
ficer determines that a violation of
this section occurred, the Hearing

Officer’s findings shall be forward-

ed to the City Council for determi-

nation of the appropriate penalty
pursuant to Subdivision 12 of this
section.

4. Appeal. Any person found to

have violated this section, shall

have the right to appeal to Doug-
las County district court as provid-
ed by law.

C. Continued Violation. Each viola-
tion and each day a violation occures
shall ‘constiture a separate offense or
vilation.

Subd. 13. Penalties.

A. Licensee. Any licensee found
to have violated this ordinance, or,
whose employee shall have violated
this ordinance, shall be charged an
administrative fine of $75 for a first
violation of this ordinance; $200 for a
second offense at the same licensed
premises within-a twenty-four month
period; and $250 for a third of subse-
quent offense at the same location
within a twenty-four month period. In
addition, upon the third or subsequent
offense, the City Administrator shail
suspend the license for each location
owned, operated or controlled by the
licensee for not less than seven days
or recommend to the City Council that
the license be revoked or not re-
newed. The administrative penalties
noted above are the minimum manda-
tory penaities, which in no way restrict
the City from suspending or revoking a.
license regardless of the lack of prior
violations.

B. Other Individuals. Other indi-
viduals, other than minors -regulated
by 4.34, Subd. 12 D herein, found to!
be in violation of this ordinance shalll
be charged an administrative fee of
$50. :

C. Misdemeanor. Nothing in this|
section shall prohibit the City from!
seeking prosecution as a misdemean-
or for any violation of this ordinance.

D. Minors. The City of Alexandria’
recognizes that on April 17, 1997, the
Judges of the Seventh .Judicial Dis-
trict, Douglad County, adopted a poli-
cy regarding standard fines for the use
or possession of tobacco by minors.

Subd. 14. Exceptins and De-:
fenses. Nothing in this ordinance
shall prevent the providing of tobacco,)
tobacco products, tobacco related de-
vices, electronic delivery devices, ori
nicotine and lobelia delivery products!
to a person under-21 years of age as;
part of a lawfully recognized religious,
spiritual, or cultural ceremony. It shalt
be an affirmative defese to the viola-!
tion of this ordinance for a person to
have reasonably relied on proof of age'
as described by State law.

Subd. 15. Severability and Sav-!
ings Clause. If any sectins or portion!
of this ordinance shall be found un-:
constitutional or otherwise invalid ori
unenforceable by a court of competent|
jurisdiction, that finding shall not serve|
as invalidation or affect the validity!
and enforceability of any other section!
or provision of this ordinance.

Subd. 16. Signage. All licensees
shall post and display in plain view of |
the general public on the- licensed
premise, a sign supplied by the City of
Alexandria, which shall state that it is|
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ing related diseases result in excess
medical care costs; and (3) smoking
initiation occurs primarily in adoles-
cence. The City also adopts the legis-
lature’s desire to prevent young peo-
ple from starting to smoke, to encour-
age and assist smokers to quit, and to
promote clean indoor air. Because
the City recognizes that many persons
under the age of 21 years purchase or
otherwise obtain, possess, and use to-
bacco, tobacco products, tobacco re-
lated devices, electronic delivery de-
-vices, and nicotine and lobelia delivery
products and that such sales, posses-
sion, and use are violations of State
and Federal laws; and pursuant to the
mandates contained in state and fed-
eral law this ordinance is intended to
regulate the sale, possession, and use
of tobacco, tobacco products, tobacco
related devices, electronic delivery de-
vices, and nicotine and lobeiia delivery
products for the purpose of enforcing
and furthering existing laws and state
mandates, and to protect the public
against the serious effects associated
with the use of tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, and . nicotine
and fobelia delivery products.

Subd. 2. Definitions and Inter-
pretations. Except as may otherwise
be provided or clearly implied by con-
text, all terms shall be given their com-
monly accepted definitions. The singu-
lar shall include the piural and the plu-
ral shall include the singular. The mas-
culine shall include the feminine and
neuter, and vice-versa. The term
“shall” means mandatory and the term
“may” means permissive. The follow-
ing terms shall have the definitions
given to them:

A. Tobacco or Tobacco Products.
“Tobacco” means cigarettes; cigars;
cheroots; stogies; perique; granulated,
plug cut, crimp cut, ready rubbed, and
other smoking tobacco; snuff; snuff
flour; cavendish; plug and twist tobac-
co; fine cut and other chewing tobac-
cos; shorts; refuse scraps, clippings,
cuttings and sweepings of tobacco;
and other kinds and forms of tobacco,
and any product containing, made, or
derived from tobacco that is intended
for human consumption, whether
chewed, smoked, absorbed, dis-
solved, inhaled, snorted, sniffed, or in-
gested by any other means or any
components, part, or accessory of a
tobacco product. Tobacco excludes
any tobacco product that has been ap-
proved by the United States Food and
Drug Administration (USFDA) for the
sale ds a tobacco cessation product
and sold solely for such an approved
purpose.

B. Tobacco Related Devices. “To-
bacco related devices” means cigar-
ette papers or pipes for smoking or
other devices intentionally designed or
intended to be used in a manner
which enables the chewing, sniffing,
smoking, or inhalation of vapors of to-
bacco or tobacco products. Tobacco-
related devices include components of
tobacco-related devices which may be
marketed or sold separately

C. Self-Service Merchandising.
“Self-Service Merchandising” means
open displays of tobacco, tobacco
products, tobacco related devices,
electronic delivery devices, and nico-
tine and lobelia delivery products in
any manner where any person shall
have access to the tobacco, tobacco
products, tobacco related devices
electronic delivery devices, and nico-
tine and lobelia delivery products with-
out the assistance or intervention of
the licensee or the licensee’s employ-
ee. The assistance or intervention
shall entail the actual physical ex-
‘change of the tobacco, tobacco prod-
uct, tobacco related device, electronic
delivery devices, or nicotine and lobe-
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but not'be limited to, grocery stores,
convenience stores, and restaurants.

H. Moveable Place of Business.
“Moveable Place of Business” shall re-
fer to any retail business whose physi-
cal location is not permanent, includ-
ing, but not limited to, any retail busi-
ness that is operated from a kiosk,

other transportable structure, or a mo-
torized or nonmotorized ve‘nlcle

|. Sale. A “sale” shall mean any
transfer of goods for money, trade,
barter, or other consideration.

J. Compliance Checks. “Compli-
ance checks” shall mean the system
the city uses to investigate and ensure
that those authorized to sell tobacco,
tobacco products, tobacco related de-
vices, electronic delivery devices, or
nicotine and lobelia delivery products
are following and complying. with the
requirements of this ordinance. Com-
pliance checks shall involve the use of
minors as authorized by this ordi-
nance. Compliance checks shall also
mean the use of minors who attempt-
ed to purchase tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
lobelia delivery products for education-
al, research and training purposes as
authorized by State and Federal laws.
Compliance checks may also be con-
ducted by other units of government
for the purpose of enforcing appropri-
ate Federal, State, or local laws and
regulations relating to tobacco, tobac-
co products, tobacco related devices,
electronic delivery devices, or nicotine
and lobelia delivery products.

K. Electronic Delivery Device.
“Electronic ' delivery device” means
any product containing or delivering
nicotine, lobelia, . or any other sub-
stance intended for human consump-
tion that can be used by a person to
simulate smoking in the delivery of
nicotine or - any other substance
through inhalation of vapor from the
product. Electronic delivery device in-
cludes any component part of a prod-
uct, whether or not marketed or sold
separately. Electronic delivery device
does not include any product that has
been approved or certified by the Unit-
ed States Food and Drug Administra-
tion for sale gs a tobacco-cessation
product, as a tobacco-dependence
product, or for other medical purpos-
es, and is marketed and sold for such
an approved purpose.

L.  Child-Resistant  Packaging.
“Child-Resistant Packaging” is pack-
aging that meets the definition as set
forth in Code of Federal Regulations,
titte 16, section 1700.15(b), as in ef-
fect on January 1, 2015, when tested
in accordance- with the method de-
scribed in Code of Federal Regula-
tions, title 16, section 1700.20, as in
effect on January 1, 2015. ©

M. Nicotine or Lobelia Delivery
Products. “Nicotine or Lobelia Deliv-
ery Products” are any product contain-
ing or delivering nicotine or lobelia in-
tended for human consumption, or any
part of such a product, that is not to-
bacco or an electronic delivery device
as defined in this section, not including
any product that has been approved
or otherwise certified for legal sale by
the United States Food and Drug Ad-
ministration for tobacco use cessation,
harm reduction, or for other medicai
purposes, and is being marketed and
sold solely for that approved purpose.

Subd. 3. License. No person Shail
sell or-offer to sell any tobacco, toldac-
co products, tobacco related device,
electronic delivery devices, or nicotine
and lobelia delivery products without
first having obtained a license to do so
from the city.

A. Application. An application for a
license to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
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location or person shall be valid with-
out the prior approval of the council.

F. Moveable Place of Business.
No license shall be issued to a
moveable place of business. Only
fixed 'location businesses shall be eli-

gible to be licensed under this ordi-

nance.

G. Display. All licenses shall be
posted and displayed in plain view of
the general public on the licensed
premise.

H. Renewals. The renewal of a Ili-
cense issued under this section shall
be handled in the same manner as the
original application. The request for a
renewal shall be made by the licensee
at least thirty days but no more than
sixty days before the expiration of the
current license. The issuance of a li-
cense issued under this ordinance
shail be considered a privilege and not
an absolute right of the applicant and
shall not entitle the holder to an auto-
matic renewal of the license.

I.A determination by the City to
deny, suspend, revoke or not renew
any license under this section may be
appealed to the City Council of Alex-
andria by, filing with the City Adminis-
trator a written Notice of Appeal within
fifteen (15) days of the date on which
notice of the City's denial, suspension,
or revocation is mailed to the licensee.
In that event, the appeal will be heard
by the Council at its next meeting oc-
curring at least fifteen (15) days after
the filing of the Notice of Appeal. At
any appeal of a determination by the
City under this Ordinance, the licens-
ee or applicant, or an-attorney repre-
senting said party, may appear and
make a presentation to the City Coun-
cil. The licensee or applicant shall
present to the City Council the basis
for the determination being appealed.
After the hearing, the Council may up-
hold, reverse or modify the prior deci-
sion based upon the provisions of this
Ordinance and upon the protection of
the public health, safety or general
welfare. The City Council shall issue
written findings and determination
within thirty-one (31) days of the hear-
ing, unless the Council extends that
time for good cause. A decision of the
City Council made following an appeal
as set forth herein may be appealed
by Writ of Certiorari to the Court of Ap-
peals of the State of Minnesota pursu-
ant to its Rules of Civil Appellate Pro-
cedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be
issued under this ordinance until the
appropriate license fee shall be paid in
full. The fee for a tobacco license shall
be set by Ordinance of the City Coun-
cil.

Subd. 5. Basis for Denial of Li-
cense. The following shall be grounds
for denying the issuance or renewal of
a license under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticular ground for denial does not
mean that the City must deny the li-
cense. If a license is mistakenly is-
sued or renewed to a person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section: }

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-
ed with the past five years of any vio-
fation"of a Federal, State, or local law,
ordinance provision, or other regula-
tion relating to tobacco or tobacco
products, tobacco related devices,
electronic delivery devices; or nicotine
and lobelia delivery products.

C. The applicant or any entity un-
der common ownership, operation, or
control by the applicant has had a [i-
cense in the City to sell tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
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opium, morphine, jimson weed, bella
donna, strychnos, cocaine, marijuana,
or other deleterious, hallucinogenic,
toxic, or controlled substances except
nicotine and other substances found
naturally in tobacco or added as part
of an otherwise lawful manufacturing
process.

D. Sampling. No person shall dis-
tribute any tobacco, tobacco related
devises, electronic delivery devices, or
nicotine or lobelia products free of
charge.

E. Other Prohibitions. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco product, to-
bacco related device, electronic deliv-
ery device, or nicotine and lobelia de-
livery product by any other means, to
any other person, or in any other man-
ner or form prohibited by Federal,
State, or other local law, ordinance
provision, or other regulation.

F. Vending Machines. No person
shall allow the sale of tobacco, tobac-
co products, tobacco related devices,
electronic delivery devices, or nicotine
or lobelia delivery products by the
means of a vending machine unless
minors are at all times prohibited from
entering the licensed establishment.

Subd. 7. Liquid Packaging.

A. The sale of any liquid, whether
or not ‘such liquid contains nicotine,
that is intended for human consump-
tion and use in an electronic delivery
device that is not contained in packag-
ing that is child-resistant is prohibited.
All licensees under this chapter must
ensure that any liquid intended for hu-
man consumption and use in an elec-
tronic delivery device is sold in child-
resistant packaging.

B. A licensee that fails to comply
with this section is subject to adminis-
trative penalties as defined in Section
4.34, Subdivision 11(B).

-Subd. 8. Kiosk Sales Prohibited.
No person shall sell tobacco, tobacco-
related devices, or electronic delivery
devices as defined in Minnesota Stat-
utes 609.685, subdivision 1, or nico-
tine or lobelia delivery products as de-
scribed 'in section 609.6855 from a
moveable place of business as de-
fined in Section 4.34, Subd. 2(H).

Subd. 9. Responsibility. All licen-
sees under this ordinance shall be re-
sponsible for the actions of their em-
ployees in regard to the sale of tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery produc-
tion the licensed premises, and the
sale of such an item by an employee
shall be considered a sale by the Ili-
cense holder. Nothing in this section
shall be construed as prohibiting the
City from also subjecting the employ-
ee to whatever penalties are appropri-
ate under this Ordinance, State or
Federal law, or other applicable law or
regulation.

Subd. 10. Compliance Checks
and Inspections. All licensed premis-
es shall be open to inspection by the
City police or other authorized City of-
ficial during regular business hours.
From time to time, but at least once
per year, the City shall. conduct com-
pliance checks by engaging, with the
written consent of their parents or
guardians, minors over the age of fif-
teen (15) years but less than eighteen

(18) years, to enter the licensed prem- -
“ise to attempt to purchase t6bacco, to”

bacco products, tobacco related devic-
es,  electronic delivery devices, or
nicotine and lobelia delivery products.
In addition the City may conduct com-
pliance checks by engaging persons
who are at least eighteen (18) years of
age but less than twenty-one (21)
years of age, to enter the licensed
premise to attempt to purchase tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
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lobelia delivery products

items are obtained as a

compliance check. No pe
21 years of age who is use
ance checks sHall attemp
false identification misrepré
person’s age, and all pers;
engaged in a compliance
answer all questions abol
son’s age asked by the lice
or her employee and sh
any identification, if any!
which he or she is asked.
this section shall prohibit |
checks authorized by State
laws for educational, re
training purposes, or. requ
enforcement of a particul;
Federal law.

Subd. 11. Other lilega
less otherwise provided, ti
acts shall be a wolatlon <
nance:
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violation of this ordinance
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any tobacco, tobacco. prodi
related device electronic ¢
vice, or nicotine and lobe
product. This subdivision g
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compliance check.

B. lllegal Use. It shalll
tion of this ordinance for g
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refated device electronic ¢
vice, or nicotine and lob¢
product.

C. lllegal Procurement,
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be a violation of this ording
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D. Use of False Ider
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for any person under 21 y
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age by the use of a false
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Subd. 12. Violations.

A. Misdemeanor Pros¢
City may prosecute any
this subdivision as a mis¢
the City elects to prosecuté
holder, no administrative [
be imposed.

B. Administrative Proce

1. Notice. If the City:
proceed with an administr
of an alleged violation of '
the alleged violator shall b

“Wiiting, elther Personally 0\
“ the*nature 'of the alléged")

or her right to a hearing or!
violation and the potential
a violation.

2. Hearing. A persol
ceives notice of an allegec
this section, may request ¢
the alleged violation. The
quest must be in writing €
by the City Administrator w
weeks of the date of the
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sverse or modify the prior deci-
1sed upon the provisions of this
nce and upon the protection of
jblic heaith, safety or general
.. The City Council shall issue
findings and determination
thirty-one (31) days of the hear-
lless the Council extends that
r good cause. A decision of the
»uncil made following an appeal
forth herein may be appealed
! of Certiorari to the Court of Ap-
»f the State of Minnesota pursu-
its Rules of Civil Appellate Pro-
1and Minnesota Statutes.
bd. 4. Fees. No license shall be
under this ordinance untit the
riate license fee shall be paid in
e fee for a tobacco license shall
by Ordinance of the City Coun-

bd. 5. Basis for Denial of Li-
. The following shall be grounds
wying the issuance or renewal of
se under this ordinance; howev-
ept as may otherwise be pro-
)y law, the existence of any par-
ground for denial does not
that the City must deny the li-
If a license is mistakenly is-
» renewed to a person, it shall
roked upon the discovery that
srson was ineligible for the li-
under this section:
The applicant is under the age
ears.
;Ll'he applicant has been convict-

1 the past five years of any vio-_

5f'a Federal, State; or iocal law,
nce provision, or other regula-
slating to tobacco or tobacco
its, tobacco related devices,
inic delivery devices; or nicotine
pelia delivery products.

‘The applicant or any entity un-
ymmon ownership, operation, or
| by the applicant has had a li-
in the City fo sell tobacco, to-
products, tobacco related devic-
lectronic  delivery devices, or
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opium, morphine, jimson weed, bella
donna, strychnos, cocaine, marijuana,
or other deleterious, hallucinogenic,
toxic, or controlled substances except
nicotine and other substances found
naturally in tobacco or added as patt
of an otherwise lawful manufacturing
process.

D. Sampling. No person shall dis-
tribute any tobacco, tobacco relafed
devises, electronic delivery devices, or
nicotine or lobelia products free of
charge. Il

E. Other Prohibitions. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco, tobacco product, to-
bacco related device, electronic deliv-
ery device, or nicotine and lobelia de-
livery product by any other means, to
any other person, or in any other man-
ner or form prohibited by Federal,
State, or other local law, ~ordinance
provision, or other regulation.

F. Vending Machines. No person
shall allow the sale of tobacco, tobac-
co products, tobacco related devices,
electronic delivery devices, or nicotine
or lobelia delivery products by the
means of a vending machine unless
minors are at all times prohibited from
entering the licensed establishment.

Subd. 7. Liquid Packaging.

A. The sale of any liquid, whether
or not such liquid contains nicotine,
that is intended for human consump-
tion and use in an electronic delivery
device that is not contained in packag-
ing that is child-resistant is prohibited.
All licensees under this chapter must
ensure that any liquid intended for hu-
man consumption and use in an elec-
tronic delivery device is sold in child-
resistant packaging.

B. A licensee that fails to comply
with this section is subject to adminis-
trative penalties as defined in Section
4.34, Subdivision 11(B).

Subd. 8. Kiosk Sales Prohibited.
No person shall sell tobacco, tobacco-
related devices, or electronic delivery
devices as defined in Minnesota Stat-
utes 609.685, subdivision 1, or nico-
tine or lobelia delivery products as de-
scribed ‘in section 609.6855 from a
moveable place of business as de-
fined in Section 4.34, Subd. 2(H).

Subd. 9. Responsibility. All licen-
sees under this ordinance shall be re-
sponsible for the actions of their em-
ployees in regard to the sale of tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery produc-
tion the licensed premises, and the
sale of such an item by an employee
shall be considered a sale by the li-
cense holder. Nothing in this section
shall be construed as prohibiting the
City from also subjecting the employ-
ee to whatever penalties are appropri-
ate under this Ordinance, State or
Federal law, or other applicable law or
regulation.

Subd. 10. Compliance Checks
and Inspections. All licensed premis-
es shall be open to inspection by the
City police or other authorized City of-
ficial during regular business hours.
From time to time, but at least once
per year, the City shall conduct com-
pliance checks by engaging, with the
written consent of their parents or
guardians, minors over the age of fif-
teen (15) years but less than eighteen
(18) years, to enter the licensed prem-

" ise to attempt 10 purchase tobacco, to”

bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products.
In addition the City may conduct com-
pliance checks by engaging persons
who are at least eighteen (18) years of
age but less than twenty-one (21)
years of age, to enter the licensed
premise to attempt to purchase tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or

ninntina Aand lahalisa Aativans nradiinte

lobelia delivery products when such| continued from page B5

items are obtained as a part of the
compliance check. No person under
21 years of age wh is used in compli-

the Hearing Officer determines that a

.violation of this section occurred, the

.Hearing Officer’s findings shall be for-

ance checks shall attempt to use a:warded to the City Council for determi-

false identification misrepresenting the

_nation of the appropriate penalty pur-

person’s age, and all persons lawfully , gyant to Subdivision 12 of this section.

engaged in a compliance check shall
answer all questions about the per-
son’s age asked by the licensee or his
or her employee and shall produce
any identification, if any exists, for
which he or she is asked. Nothing in
this section shall prohibit compliance
checks authorized by State or Federal
laws for educational, research, or
training purposes, or. required for the
enforcement of a particular State or
Federal law.

Subd. 11, Other lllegal Acts. Un-

less otherwise provided, the following
acts shall be a violation of this Ordi-
nance: -
A. lilegal Possession. It shall be a
violation of this ordinance for any mi-
nor 16 have in his or her possession
any tobacco, tobacco. product, tobacco
related device electronic delivery de-
vice, or nicotine and lobelia delivery
product. This subdivision shall not ap-
ply to minors lawfully involved in a
compliance check.

B. llegal Use. It shall be a viola-
tion of this ordinance for any minor to
smoke, chew, sniff, or otherwise use
any tobacco, tobacco product, tobacco
related device electronic delivery de-
vice, or nicotine and lobelia delivery
product.

C. litegal Procurement. It shall be
a vialation of this ordinance for any
person under 21 years of age to pur-
chase or attempt to purchase or other-
wise obtain any tobacco,
product, tobacco related- device, elec-
tronic delivery devices, or nicotine and
lobelia delivery products and it shall

be a violation of this ordinance for any .

person to purchase or otherwise ob-
tain such items on behalf of a.person
under 21 years of age. It shall further
be a violation for any person to coerce
or attempt to coerce a person under
21 years of age toliegally purchase or
otherwisé obtain or use any tobacco,
tobacco product, tobacco related de-
vice electronic delivery devices, or
nicotine and lobelia delivery products.
This subdivision shall not apply to per-
sons under 21 years of age who are
lawfully involved in a compliance
check.

D. Use of False Identification. It
shall be a violation of this ordinance
for any person under 21 years of age
to attempt to disguise his or her true
age by the use of a false form of iden-
tification, whether the identification is
that of another person or one on which
the age of the person has been modi-
fied or tampered with to represent an
age older that the actual age of the
person.

Subd. 12. Violations.

A. Misdemeanor Prosecution. The
City may prosecute any violation of
this subdivision as a misdemeanor. If
the City elects to prosecute the license
holder, no administrative penalty shall
be imposed.

B. Administrative Process,

1. Notice. If the City chooses to

proceed with an administrative review |

of an alleged violation of this section,
the alleged violator shall be notified in

“Wititing, either personally or by mall, of

the-nature ‘of the alleged violation, his
or her right o a hearing on the alleged
violation and the potential penaities for
a violation.

2. Hearing. A person, who re-
ceives notice of an alleged violation of
this section, may request a hearing on
the alleged violation. The hearing re-
quest must be in writing and received
by the City Administrator within two (2)
weeks of the date of the notice. The

narenn raniiackinn tha haarina ehall ha

. 4. Appeal. Any person found to
| have violated this section, shall have
\the right to appeal to Douglas County
" district court as provided by law.
. C. Continued Violation. Each vio-
ilation and each day a violation occurs
shall constitute a separate offense or
violation.
) Subd. 13. Penalties.
i A. Licensee. Any licensee found to
i have violated this ordinance, or whose
;employee shall have violated this ordi-
nance, shall be charged an adminis-
’trative fine of $75 for a first violation of
Ithis ordinance; $200 for a second of-
Ifense at the same licensed premises
within a twenty-four month period; and
$250 for a third or subsequent offense.
at the same location within a twenty-
jfour month period. In addition, upon
‘the third or subsequent offense, the
| City Administrator shall suspend the li-
cense for each location owned, oper-
ated or controlied by the licensee for
not less than seven days or recom-
mend to the City Council that the li-
cense be revoked or not renewed.
The administrative penalties noted
above are the minimum mandatory
‘penalties, which in no way restrict the
CCity from suspending or revoking a li-
cense regardless of the lack of prior
violations.

] B. Other Individuals. - Other indi-

| viduals, other than minors regulated
+ by 4.34, Subd. 12. D herein, found to

tobacco_} be in violation of this ordinance shall

be charged an administrative fee of
. $50.
I " C. Misdemeanor. Nothing in" this
section shall prohibit the City from
seeking prosecution as a misdemean-
or for any violation of this ordinance.

D. Minors. The City of Alexandria
recognizes that on April 17, 1997, the
Judges of the Seventh Judicial Dis-
trict, Douglas Courity, adopted a policy
regarding standard fines for the use or
possession of tobacco by minors.

Subd. 14. Exceptions and De-

fenses. Nothing in this ordinance shail.

prevent the providing of tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products
to a person under 21 years of age as
part of a lawfully recognized religious,
spiritual, or cultural ceremony. It shall
be an affirmative defense to the viola-
tion .of this ordinance for a person to
have reasonably relied on proof of age
as described by State law.

Subd. 15. Severability and Sav-
ings Clause. If any section or portion
of this ordinance -shall be found un-
constitutional or otherwise invalid or
unenforceable by a court of competent
jurisdiction, that. finding shall not serve
as invalidation or affect the validity
and enforceability of any other section
or provision of this ordinance.

Subd. 16. Signage. All licensees

shall post and ‘display in plain view of
the general public on the licensed
premise, a sign supplied by the City of
Alexandria, which shall state that it is
illegal to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
! tronic delivery devices, or nicotine and
lobelia delivery products to anyone un-
der the age of 21 years, and that the
possession and use of such items by
minors is also illegal under both state
law and local ordinance. Said signs
shall be issued to the licensee along
with their license.

SECTION |I. This Ordinance shall
be in effect and full force after its pub-
lication.

ADOPTED by the City Council of
the City of Alexandria this 27th day of
April, 2020, by the following vote:

YES: Franzen, Thaiman, Oster-
berg, Benson, Jensen

NO: None

ABSENT: None

/s/ Sara Carlson,
Mayor

ATTEST:

/s/ Martin D. Schultz,
City Administrator
2841358
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the United States Food and
inistration (USFDA) for the
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solely for such an approved

acco Related Devices. “To-
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fs or pipes for smoking or
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lcco related device, electron-
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jdividually packaged. “Indi-
ackaged” shall mean the
ﬁ‘ selling any tobacco or to-
jduct wrapped individually for
lividually wrapped tobacco
cco products shall -include,
le limited to, single cigarette
|gle bags or cans of loose to-
any form, and single cans or
Fkagmg of snuff or chewing
Cartons or other packaging
j more than a single pack or
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‘packaged

nor. “Minor” shall mean any
Ferson who has not yet
the age *of eighteen (18)

letail Establishment. “Retail
mnent” shall mean any place
1ss where tobacco, tobacco

tobacco related devices,
| delivery devices, or nicotine
glia delivery products are
for sale to the generai public.
stablishments shall include,

product. Electronic delivery device in-
cludes any component part of a prod-
uct, whether or not marketed or sold
separately. Electronic delivery device
does not include any product that has
been approved or certified by the Unit-
ed States Food and Drug Administra-
tion for sale as a tobacco-cessation
product, as a tobacco-dependence
product, or for other medical purpos-
es, and is marketed and sold for such”
an approved purpose.

L. Child-Resistant  Packaging.
“Child-Resistant Packaging” is pack-
aging that meets the definition as set
forth in Code of Federal Regulations,
titte 16, section 1700.15(b), as in ef-
fect on January 1, 2015, when tested
in accordance- with the method de-
scribed in Code of Federal Regula-
tions, title 16, section 1700.20, as in
effect on January 1, 2015.

M. Nicotine or Lobelia Delivery
Products. “Nicotine or Lobelia Deliv-
ery Products” are any product contain-
ing or delivering nicotine or lobelia in-
tended for human consumption, or any
part of such a product, that is not to-
bacco or an electronic delivery device
as defined in this section, not including
any product that has been approved
or otherwise certified for legal sale by
the United States Food and Drug Ad-
ministration for tobacco use cessation,
harm reduction, or for other medical
purposes, and is being marketed and
sold solely for that approved purpose.

Subd. 3. License. No person Shall
sell or offer to sell any tobacco, tobbac-
co products, tobacco related device,
electronic delivery devices, or nicotine
and lobelia delivery products without
first having obtained a license to do so
from the city.

A. Application. An application for a
license to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
lobelia delivery products shall be
made on a form provided by the City.
The application shali contain the full
name of the applicant, the applicant's
residential and business addresses
and telephone numbers, the name of
the business for which the license is
sought, and ‘any. additional information
the City deems necessary. Upon re-
ceipt of a completed application, the
City Administrator shall forward the
application to the City Council for ac-
tion at its next regularly scheduled
council meeting. If the City Administra-
tor shall determine that an application
is incomplete, he or she shall return
the application to the applicant with
notice of the information necessary to
make the application complete.

B. Action. The City Council may
either approve or deny the license, or
it may delay action for such rea-
sonable period of time as necessary to
complete any investigation of the ap-
plication or the applicant it deems nec-
essary. If the council shall approve the
license, the City Administrator shall is-
sue the license to the applicant. If the
council denies the license, notice of
the denial shall be given to the appli-
cant along-Wwith notice applicant’s right

“to appeal the council’s decision.

C. Term. All licenses issued under
this ordinance shall be valid for one
calendar year from the date of issue.

D. Revocation or Suspension. Any
license issued under this ordinance
may be revoked or suspended as pro-
vided in Section 4.34, subdivisions 11
or 12 of this ordinance.

E. Transfers. All licenses issued
under this ordinance shall be valid
only on the premises for which the li-
cense was issued and only for the per-
son to whom the license was issued.
No transfer of any license to another

Ordinance and upon the protection of
the public health, safety or general
welfare. The City Council shall issue
written findings and determination
within thirty-one (31) days of the hear-
ing, unless the Council extends that
time for good cause. A decision of the
City Council made following an appeal
as set forth herein may be appealed
by Writ of Certiorari to the Court of Ap-
peals of the State of Minnesota pursu-
ant to its Rules of Civil Appellate Pro-
cedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be
issued under this ordinance until the
appropriate license fee shall be paid in
full. The fee for a tobacco license shall
be sét by Ordinance of the City Coun-
cil.

Subd. 5. Basis for Denial of Li-
cense. The following shall be grounds
for denying the issuance or renewal of
a license under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticular ground for denial does not
mean that the City must deny the li-
cense. If a license is mistakenly is-
sued or renewed to a person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section:

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-

ed with the past five years of any vio- _

fation"of a Federal, State; or [ocal law,
ordinance provision, or other regula-
tion relating to tobaccoe or tobacco
products, tobacco related devices,
electronic delivery devices; or nicotine
and lobelia delivery products.

C. The applicant or any entity un-
der common ownership, operation, or
control by the applicant has had a li-
cense in the City to sell tobacco, to-
bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products
revoked or has failed four or more
compliance checks.

D. The applicant fails to provide
any information required on the appli-
cation, or provides false or misleading
information.

E. The applicant is prohnbtted by
Federal, State, or other local law, ordi-
nance, or other regulation, from hold-
ing such a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person
shall sell, offer to sell or otherwise pro-
vide .any tobacco, tobacco products,
tobacco related device electronic’ de-
livery devices, or nicotine and lobelia
delivery products to any person under
the age of twenty-one (21) years.

B. Self-service Sales. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco or tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products
in open displays which are accessible
to the public without the intervention of
a store employee that includes a
physical exchange of the tobacco
products, tobacco devices, electronic
delivery devices, or nicotine and lobe-
lia delivery products. This shall not
apply to retail establishments which
derive at least 90 percent of their reve-
nue from tobacco and tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery -products
and where the retailer ensures that no
person younger than 21 years of age
is present, or permitted to enter at any
time.

C. Controlled Substances. No
person shall sell, offer to sell or other-
wise provide any tobacco, tobacco
products, tobacco related device elec-
tronic delivery devices, or nicotine and
lobelia delivery products containing

related devices, or electronic delivery
devices as defined in Minnesota Stat-
utes 609.685, subdivision 1, or nico-
tine or lobelia delivery products as de-
scribed ‘in section 609.6855 from a
moveable place of business as de-
fined in Section 4.34, Subd. 2(H).

Subd. 9. Responsibility. All licen-
sees under this ordinance shall be re-
sponsible for the actions of their em-
ployees in regard to the sale of tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery produc-
tion the licensed premises, and the
sale of such an item by an employee
shall be considered a sale by the li-
cense holder. Nothing in this section
shall be construed as prohibiting the
City from also subjecting the employ-
ee to whatever penalties are appropri-
ate under this Ordinance, State or
Federat law, or other applicable law or
reguilation.

Subd. 10. Compliance Checks
and Inspections. All licensed premis-
es shall be open to inspection by the
City police or other authorized City of-
ficial during regular business hours.
From time to time, but at least once
per year, the City shall. conduct com-
pliance checks by engaging, with the
writien consent of their parenis or
guardians, minors over the age of fif-
teen (15) years but less than eighteen

_(18) years, to enter the licensed prem-
ise to attempt 16 purchase tobacco, to-

bacco products, tobacco related devic-
es, electronic delivery devices, or
nicotine and lobelia delivery products.
In addition the City may conduct com-
pliance checks by engaging persons
who are at least eighteen (18) years of
age but less than twenty-one (21)
years of age, to enter the licensed
premise to attempt to purchase tobac-
co, tobacco products, tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery products.
Persons who are used for the purpose
of compliance checks shalt be super-
vised by City designated law enforce-
ment officers or other designated City
personnel. Persons under 21 years of
age who are used for compliance
checks shall not be guilty of unlawful
possession of tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and

tain such items on behaif of a person
under 21 years of age. It shall further

be a violation for any person to coerce |

or attempt to coerce a person under
21 years of age todllegally purchase or
otherwisé obtain or use any tobacco,
tobacco product, tobacco related de-
vice electronic delivery devices, or
nicotiné and fobelia delivery products.
This subdivision shall not apply to per-
sons under 21 years of age who are
lawfully involved in a compliance
check. -

D. Use of False Identification. It
shall be a violation of this ordinance
for any person under 21 years of age
to attempt to disguise his or her true

age by the use of a faise form of iden- .

tification, whether the identification is
that of another person or one on which
the age of the person has been modi-
fied or tampered with to represent an
age older that the actual age of the
person.

Subd. 12. Violations.

A. Misdemeanor Prosecution. The
City may prosecute any violation of
this subdivision as a misdemeanor. If
the City elects to prosecute the license
holder, no administrative penalty shail
be imposed.

B. Administrative Process,

1. Notice. If the City chooses to
proceed with an administrative review
of an alleged violation of this section,
the alleged violator shali be notified in

“writing,” enther personally or by mail, of

the‘nature ‘of the alléged Violafion, his
or her right to a hearing on the alleged
violation and the potential penalties for
a violation.

2. Hearing. A person, who re-
ceives notice of an alleged violation of
this section, may request a hearing on
the alleged violation. The hearing re-
quest must be in writing and received
by the City Administrator within two (2)
weeks of the date of the notice. The
person requesting the hearing shall be
advised of the date, time, and place of
the hearing, which will also be pub-
lished. The hearing shall be recorded.
The Mayor shall serve as the Hearing
Officer.

3. Decision by the Hearing Officer.
The Hearing Officer shall make written
findings, which shall be mailed, to the
person requesting the hearing and
made a part of the hearing record. If

continued on page B6



Ordinance 826
Publish May 29, 2020
ORDINANCE NO. 826
2ND SERIES
AN ORDINANCE AMENDING
CHAPTER 4.34 OF THE
ALEXANDRIA CITY CODE
REGARDING TOBACCO

LICENSING AND REGULATION

The City Council of the City of
Alexandria does hereby ORDAIN:

SECTION L. That Section 4.34 of
the Alexandria City Code is hereby
amended by deleting the existing lan-
guage and replacing with the follow-
ing: :

Section 4.34. Tobacco Licens-
ing and Regulation.

Subd. 1. Purpose. The City here-
py adopts the Minnesota legislature’s
finding, as stated in Minn. Stat. §
144.39, that: (1) smoking causes pre-
mature death, disability, and chronic
disease, including cancer and heart
disease, and lung disease; (2) smok-

-change of the tobacco,

derived from ToDaGUY wigs 1a e
for human consumption,  whether
chewed, smoked, absorbed, dis-
solved, inhaled, snorted, sniffed, or in-
gested by any other means or any
components, part, of accessory of a
tobacco product. Tobacco excludes
any tobacco product that has been ap-
proved by the United States Food and
Drug Administration (USFDA) for the
sale ds a tobaeco cessation product
and sold solely for such an approved
purpose. i

B. Tobacco Related Devices. “To-
pacco related devices” means cigar-
ette papers or pipes for smoking or
other devices intentionally designed or
intended to be used in a manner
which enables the chewing, sniffing,
smoking, or inhalation of vapors of to-
bacco or tobacco products. Tobacco-
related devices include components of
tobacco-related devices which may be
marketed or sold separately

C. Self-Service Merchandising.
“Self-Service Merchandising” means
open displays of tobacco, tobacco
products, tobacco related devices,
electronic delivery devices, and nico-
tine and lobelia delivery products in
any manner where any person shall
have access to the tobacco, tobacco
products,  tobacco related devices
electronic delivery devices, and nico-

‘tine and lobelia delivery products with-

out the assistance. Of intervention of
the licensee or the licensee’s employ-
ee. The assistance Of intervention
shall entail the actual physical ex-
tobacco prod-
uct, tobacco related device, electronic
delivery devices, of nicotine and lobe-
lia delivery products between the cus-
tomer and the licensee or employee.
Self-service merchandising shall not
include vending machines.

D. Vending Machine. “Vending
Machine” shall mean any mechanical,
electric’ or electronic, or other type of
device which dispenses tobacco, to-
pacco products, tobacco related devic-
gs, electronic delivery devices, of
nicotine and lobelia delivery products
upon the insertion of money, tokens,
or other form of payment directly into
the machine by the person seeking to
purchase the tobacco, tobacco prod-
ucts, tebacco related device, electron-
ic delivery devices, or nicotine and lo-
pefia delivery products. A device by
which licensee or licensee’s employee
must insert the payment in order to
operate the machine is not a vending
machine for the purpose of this defini-
tion. )

E. individually packaged. “Indi-
vidually packaged” shall mean the
practice of selling any tobacco or to-
pacco product wrapped individually for
sale. Individually wrapped tobacco
and tobacco products shall include,
put not be limited to, single cigarette
packs, single bags or cans of loose to-
bacco in any form, and single cans of
other - packaging of snuff or chewing
tobacco. Cartons or other packaging
-containing more than a single pack or
other container as described in this
subdivision shall not be considered in-
dividually packaged.

E Minor. “Minor” shall mean any
natural person who has not yet
reached the age ‘of eighteen (18)
years.

G. Retail Establishment. “Retail
Establishment’ shall mean any place
of business where tobacco, tobacco
products, tobacco related devices,
electronic delivery devices, or nicotine
and lobelia delivery products are
available for sale to the general public.
Retail establishments shall include,'

tion for sale as a topacco-tesdauwn
product, as @ tobacco-dependence
product, or for other medical purpos-
es, and is marketed and sold for such
an approved purpose.

L. Child-Resistant Packaging.
“Child-Resistant Packaging’ is pack-
aging that meets the definition as set
forth in Code of Federal Regulations,
fitle 16, section 1700.15(b), as in ef-
fect on January 1, 2015, when tested
in accordance: with the method de-
scribed in Code of Federal Regula-
tions, title 16, section 1700.20, as in
effect on January 1, 2015.

M. Nicotine or Lobelia Delivery
Products. “Nicotine or Lobelia Deliv-
ery Products” are any product contain-
ing or delivering nicotine or lobelia in-
tended for human consumption, or any
part of such a product, that is hot to-
bacco or an electronic delivery device
as defined in this section, not including
any product that has been approved
or otherwise certified for legal sale by
the United States Food and Drug Ad-
ministration for tobacco use cessation,
harm reduction, or for other medical
purposes, and is being marketed and
sold solely for that approved purpose.

Subd. 3. License. No person ghall
sell or offer to sell any tobacco, tothac-
co products, tobacco related device,
electronic delivery devices, or nicotine
and lobelia delivery products without
first having obtained a license to do so
from the city.

A. Application. An application for a
license to sell tobacco, tobacco prod-
ucts, tobacco related devices, elec-
tronic delivery devices, or nicotine and
lobelia delivery products shall be
made on a form provided by the City.
The application shall contain the full
name of the applicant, the applicant's
residential and business addresses
and telephone numbers, the name of
the business for which the license is
sought, and any- additional information
the City deems necessary. Upon re-
ceipt of a completed application, the
City Administrator shall forward the
application to the City Council for ac-
tion at its next regularly scheduled
council meeting. If the City Administra-
tor shall determine that an application
is incomplete, he or she shall return
the application to the applicant with
notice of the information necessary o
make the application complete.

B. Action. The City Council may
either approve or deny the license, or
it may delay action for such rea-
sonable period of time as necessary to
complete any investigation of the ap-
plication or the applicant it deems nec-

_essary. If the council shall approve the

license, the City Administrator shall is-
sue the license to the applicant. If the
council denies the license, notice of
the denial shall be given to the appli-
cant along With notice applicant’s right

o appeal the council’s decision.

C. Term. Al licenses issued under
this ordinance shall be valid for one
calendar year from the date of issue.

D. Revocation or Suspension. Any
license issued under this ordinance
may be revoked or suspended as pro-
vided in Section 4.34, subdivisions 11
or 12 of this ordinance.

E. Transfers. All licenses issued
under this ordinance shall be valid
only on the premises for which the fi-
cense was issued and only for the per-
son to whom the license was issued.
No. transfer of any license to another
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as set forth herein may be appeaiea
by Writ of Certiorari to the Court of Ap-
peals of the State of Minnesota pursu-
ant to its Rules of Civil Appellate Pro-
cedure and Minnesota Statutes.

Subd. 4. Fees. No license shall be
issued under this ordinance until the
appropriate license fee shall be paid in
full. The fee for a tobacco license shall
pe set by Ordinance of the City Coun-

cil.

Subd. 5. Basis for Denial of Li-
cense. The following shall be grounds
for denying the issuance or renewal of
a ficense under this ordinance; howev-
er, except as may otherwise be pro-
vided by law, the existence of any par-
ticular ground for denial does not
mean that the City must deny the. li-
cense. lf a license is mistakenly is-
sued or renewed to & person, it shall
be revoked upon the discovery that
the person was ineligible for the li-
cense under this section:

A. The applicant is under the age
of 21 years.

B. The applicant has been convict-
ed with the past five years of any vio-
ation of a Federal, State, or facal'law,
ordinance provision, or other regula-
tion relating to tobatco oOF tobacco
products, tobacco related devices,
electronic delivery devices; or nicotine
and lobelia delivery products.

C. The applicant or any entity un-
der common ownership, operation, of
control by the applicant has had a li-
cense in the City to sell tobacco, to-
bacco products, tobacco related devic-
es, electronic  delivery devices, OF
nicotine and lobelia delivery products
revoked or has failed four or more
compliance checks.

D. The applicant fails 10 provide
any information required on the appli-
cation, or provides false of misleading
information. e T

E. The applicant is prohibited by
Federal, State, or other local law, ordi-
nance, or other regulation, from hold-
ing such a license.

Subd. 6. Prohibited Sales.

A. Persons under 21. No person
shall sell, offer to sell o otherwise pro-
vide .any tobacco, tobacco products,
tobacco related device electronic” de-
livery devices, or nicotine and lobelia
delivery products to any person under
the age of twenty-one (21) years.

B. Self-service Sales. No person
shall sell, offer to sell or otherwise pro-
vide any tobacco or tobacco related
devices, electronic delivery devices, of
nicotine and lobelia delivery products
in open displays which are accessible
to the public without the intervention of
a store employee that includes a
physical exchange of the tobacco
products, tobacco devices, electronic
delivery devices, Of nicotine and lobe-
lia delivery products. This shal! not
apply to retail establishments which
derive at least 90 percent of their reve-
nue from tobacco and tobacco related
devices, electronic delivery devices, or
nicotine and lobelia delivery -products
and where the retailer ensures that no
person younger than 21 years of age
is present, or permitted to enter at any
time.

C. Controlled Substances. No
person shall sell, offer. to sell or other-
wise provide any tobacco, tobacco
products, tobacco related device elec-
tronic delivery devices, or nicotine and
lobelia delivery products containing
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